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Introduction 

Since 2010, it has become the norm for draft tax legislation to be published late in the 

calendar year for eventual inclusion in the following year’s Finance Bill. This is published one 

week or two after the Chancellor’s Autumn Statement, and the publication date has generally 

become known amongst tax practitioners as ‘Legislation Day’. This year, Legislation Day 

was on 9 December. 

We have divided our commentary on the draft legislation amongst seven subject areas: 

Income tax & NICs, Corporation tax, Inheritance tax, VAT, Stamp taxes, Pensions & 

Compliance, avoidance and evasion. Our commentary does not attempt to cover everything 

for which legislation was published. Instead, we have opted to cover about 25 significant 

topics on which there is now more detail available than on Autumn Statement day (25 

November). 

Draft legislation is always subject to amendment of course, both before and after it is 

introduced to the House of Commons. 

See Simon’s Taxes Binder 1 for information about recent New Developments which are to 

be incorporated into the commentary.  
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Changes to dividend taxation 
 
As announced in the 2015 Summer Budget a new Dividend Allowance is to be introduced for 
UK resident individuals for 2016/17 onwards. The current system of taxing dividends, complete 
with dividend tax credits, is abolished. The Dividend Allowance will be £5,000, and dividends in 
excess of the allowance will be taxed at the following rates: 
 

 7.5% (dividend ordinary rate) on dividends within the basic rate band; 

 32.5% (dividend upper rate) on dividends within the higher rate band; 

 38.1% (dividend additional rate) on dividends above the higher rate limit. 
 
The basic rate limit is £32,000 for 2016/17, and the higher rate limit remains at £150,000. As is 
already the case dividend income will generally be treated as the highest part of an individual’s 
income for the sake of determining into which rate band it falls. There is no distinction between 
dividends from UK companies and those from overseas companies; all dividends (and other 
company distributions etc. counted as dividends) will potentially attract the Dividend Allowance. 
Dividends within an ISA will continue to be tax-free, and do not count towards the Allowance. 
 
The Dividend Allowance is not a deduction in arriving at total income or taxable income. Instead, 
the first £5,000 of dividend income will attract a zero rate of income tax (the ‘dividend nil rate’). 
This reflects what was set out in HMRC’s Dividend Allowance factsheet of 17 August 2015 and 
is best illustrated by an example. 
 
2016/17         £ 
Pension income  36,000 
Dividends 8,000 

Total income 44,000 
Deduct: Personal allowance 11,000 

Taxable income £33,000 

  
Taxable as follows:  
25,000 @ 20% (non-dividend income net of Personal Allowance) 5,000.00 
5,000 @ 0% (dividends covered by Dividend Allowance) 0.00 
2,000 @ 7.5% (dividends taxable at the dividend ordinary rate) 150.00 

  

32,000 Basic rate limit  
1,000 @ 32.5% (dividends taxable at the dividend upper rate) 325.00 

33,000   

  

Tax payable £5,475.00 

  
 
The methodology is similar where dividend income straddles the higher rate limit, with dividends 
above the limit (and in excess of the £5,000 allowance) being taxed at 38.1%. By way of 
comparison, if no changes were being made to dividend taxation the above computation would 
have looked like this. 
 
         £ 

https://www.gov.uk/government/publications/dividend-allowance-factsheet/dividend-allowance-factsheet
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Pension income  36,000 
Dividends + dividend tax credits at one-ninth of net dividends 8,888 

Total income 44,888 
Deduct: Personal allowance 11,000 

Taxable income £33,888 

  
Taxable as follows:  
25,000 @ 20% (non-dividend income net of Personal Allowance) 5,000.00 
7,000 @ 10% (dividends taxable at the dividend ordinary rate) 700.00 

  

32,000 Basic rate limit  
1,888 @ 32.5% (dividends taxable at the dividend upper rate) 613.60 

33,888   

  

 6,313.60 
Deduct: Dividend tax credits (£8,888 @ 10%) 888.80 

Tax payable £5,424.80 

  
 
For 2015/16, the dividend ordinary, upper and additional rates are, respectively, 10%, 32.5% 
and 37.5%. However, a comparison between these and the 2016/17 rates is misleading due to 
the effect of dividend tax credits in 2015/16. Taking the tax credits into account, the effective 
rates for 2015/16 are, respectively, 0%, 25% and 30.55%. 
 
Abolition of dividend tax credits etc. 
 
Dividend tax credits are abolished for all purposes for 2016/17 onwards. There are currently 
some tax rules under which a person is treated as having paid tax at the dividend ordinary rate 
on an amount that is chargeable to tax as if it were a distribution made to him. This applies to 
stock dividends, other non-qualifying distributions and income treated as arising on the release 
of a loan made by a close company to one of its participators. These rules are also abolished. 
The rule in ITTOIA 2005, s 399, whereby a non-UK resident is treated as having paid (non-
repayable) tax at the dividend ordinary rate on the amount or value of the dividend, is, however, 
retained, but without the current grossing up of the dividend by reference to the dividend 
ordinary rate. It is also made clear that ITTOIA 2005, s 399 does only apply to dividends 
received by non-UK residents, a position thrown into doubt by the First-tier Tribunal in Shirley v 
HMRC, [2014] UKFTT 1023 (TC), [2015] SFTD 247. 
 
A large number of consequential amendments to current income tax and corporation tax 
legislation are to be made as a result of the abolition of dividend tax credits. 
 
Trusts and personal representatives 
 
The draft legislation and related documents are largely silent on the subject of dividends 
received by trusts and personal representatives in 2016/17 onwards. What seems clear though 
is that: 
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 the Dividend Allowance is available only to UK resident individuals and not to anyone 
else, for example trustees and personal representatives; 
 

 the abolition of dividend tax credits applies across the board regardless of the status of 
the recipient; and 

 

 dividend income received by beneficiaries of deceased estates will continue to be 
grossed up at (and will have borne tax in the estate at) the dividend ordinary rate, which 
will now, however, be 7.5% as above. 

 
It has been confirmed in correspondence with HMRC that the dividend trust rate will 
continue to apply to dividends received by trusts with accumulated or discretionary income, 
and that this rate will be increased to 38.1% from 6 April 2016 so as to continue to mirror the 
additional rate of tax for individuals. 
 

Personal Savings Allowance 
 
As announced in the 2015 Spring Budget, a new Personal Savings Allowance (PSA) is to be 
introduced for individuals for 2016/17 onwards. This will operate in conjunction with the current 
0% starting rate for savings and the £5,000 starting rate limit, both of which will continue 
unchanged. Also for 2016/17 onwards, banks, building societies and National Savings will no 
longer be required to deduct basic rate income tax at source from interest they pay to their 
customers. Savings income within an ISA will continue to be tax-free, and does not need to be 
covered by the PSA. 
 
The PSA will be £1,000 for basic rate taxpayers, i.e. those who have no income chargeable at 
the higher or additional rates or the dividend upper and additional rates. For taxpayers with 
income chargeable at the higher but not the additional rate (or at the dividend upper but not the 
dividend additional rate), the PSA will be £500. Taxpayers with income chargeable at the 
additional rate or dividend additional rate will not be entitled to a PSA. Note that if dividend 
income is, in fact, chargeable at a zero rate of income tax because of the Dividend Allowance 
but would otherwise have been chargeable at the dividend upper or additional rate, it is treated 
as if it had been chargeable at that upper or additional rate for the purpose of determining the 
amount (if any) of the PSA. Taxable savings income must itself be taken into account for that 
purpose. 
 
The PSA is not a deduction in arriving at total income or taxable income. Instead, the savings 
income covered by the PSA (whether the available PSA be £500 or £1,000) will attract a zero 
rate of income tax. 
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Example 
 
2016/17         £ 
Pension income  36,000 
Dividends 8,000 
Bank deposit interest received gross 2,500 

Total income 46,500 
Deduct: Personal allowance 11,000 

Taxable income £35,500 

  
Taxable as follows:  
25,000 @ 20% (non-dividend/non-savings income net of Personal 

Allowance) 
5,000.00 

500 @ 0% (savings income covered by PSA) 0.00 
2,000 @ 20% (savings income taxable at basic rate) 400.00 
4,500 @ 0% (dividends covered by Dividend Allowance) 0.00 

32,000 Basic rate limit  
500 @ 0% (further dividends covered by Dividend Allowance) 0.00 

3,000 @ 32.5% (dividends taxable at the dividend upper rate) 975.00 

35,500   

  

Tax payable £6,375.00 

  
 
The taxpayer in this example has income within the higher rate band, but is not an additional 
rate taxpayer, and is thus entitled to a PSA of £500. As this individual has taxable non-savings 
income in excess of the £5,000 starting rate limit, the starting rate for savings cannot possibly 
apply to any of his income. The example reflects the fact that dividend income is generally 
treated as the highest part of an individual’s income, and savings income treated as the next 
highest. ‘Savings income’ will continue to be defined as now, with interest being by far the most 
common type of savings income in practice. 
 
For Scottish taxpayers in 2016/17, and Welsh taxpayers in due course, liability to tax on savings 
income will be determined by reference to UK rates and UK rate thresholds. 
 
A large number of consequential amendments to current income tax legislation are to be made 
as a result of the introduction of the PSA and the abolition of the duty of banks etc. to deduct 
basic rate income tax at source. 
 

Reform of wear and tear allowance 
 
The wear and tear allowance and the renewals allowance for property businesses will be 

repealed and replaced, for expenditure incurred on or after 1 April 2016 for corporation tax and 

on or after 6 April 2016 for income tax. The new legislation will allow instead a deduction for 

capital expenditure incurred by a lessor on replacing furnishings, appliances (including white 

goods) and kitchenware provided for the use of a lessee in a dwelling-house. Relief is not 

available for fixtures. 
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Where the new item is substantially the same as the old item, the deduction is equal to the 
expenditure incurred on the new item. Where the new item is not substantially the same the 
deduction is limited to the amount which would have been incurred if it were substantially the 
same. In addition a deduction is permitted for incidental capital costs of disposing of the old item 
or acquiring the replacement, less any amounts received, either by the lessor or a person 
connected with them, on disposal of the old item. 
 
The deduction will not be available for furnished holiday lettings or if rent-a-room relief is 
claimed in respect of the dwelling-house. 
 

Statutory exemption for trivial benefits 
 
A statutory exemption is to be introduced for 2016/17 onwards which will allow employers to 
identify and treat certain low value benefits provided to employees or former employees as 
trivial. These benefits will then be exempt from income tax and Class 1A national insurance 
contributions and will not need to be reported to HMRC. Currently, employers can apply to 
HMRC for agreement to exclude benefits on the grounds that they are trivial, but these 
arrangements are purely concessionary under HMRC's collection and management powers. 
Under the new rules, a benefit will be trivial if it meets four conditions. 
 

 Condition A is that the benefit is not cash or a cash voucher. 
 

 Condition B is that the cost of providing the benefit does not exceed £50. If a benefit is 
provided to more than one person, and it is impracticable to calculate the cost of 
providing it to each person, one should calculate the average cost per person of 
providing the benefit and measure this against the £50 maximum. 

 

 Condition C is that the benefit is not provided pursuant to relevant salary sacrifice 
arrangements (as defined) or any other contractual obligation. 
 

 Condition D is that the benefit is not provided in recognition of particular services 
performed by the employee or in anticipation of such services. 

 
If the employer is a close company, and the employee is a director (which for this purpose 
includes an office-holder) of the company, there will be an annual cap of £300 on the amount of 
benefits that can be regarded as trivial. Benefits received by a member of the family or 
household of any such director count towards the cap. Where the family member etc. is also an 
employee of the company, that person will be subject to a £300 cap in their own right. 
 
Regulations will amend the Employer-Financed Retirement Benefits (Excluded Benefits for Tax 
Purposes) Regulations 2007 (SI 2007 No 3537) so as to extend the exemption to benefits 
provided to former employees, also with effect for 2016/17 onwards. 
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Averaging profits of farmers 
 
The period over which an individual carrying on a qualifying trade of farming, market gardening, 

or intensive rearing of livestock or fish, can average fluctuating trading profits is to be extended. 

For 2016/17 and subsequent years the individual will be able to claim to average trading profits 

for income tax purposes over either two or five consecutive tax years. Thus a five-year 

averaging claim with 2016/17 as the final year would involve averaging the profits of the years 

2012/13 to 2016/17.  

The new five-year averaging relief applies where: 

 Either A or B is less than 75% of the other, A being the average of the relevant profits of 

the first four tax years to which the claim relates, and B being the relevant profits of the 

last of the tax years to which the claim relates; or  

 

 The relevant profits of one or more (but not all) of the five tax years to which the claim 

relates are nil. 

Any of the first four tax years to which a five-year averaging claim relates may be a tax year in 

relation to which a two-year averaging claim or five-year averaging claim has already been 

made. However, a five-year averaging claim cannot be made if a two-year or five-year 

averaging claim has already been made in relation to a tax year which is later than the last of 

the tax years for which the new claim is being made. 

In addition to the introduction of five-year averaging claims, a further amendment will remove 

the marginal relief that currently applies where the profits of one year exceed 70% but do not 

exceed 75% of the other year. Therefore full two-year averaging relief will be available where 

the profits of one year are 75% or less of the profits of the other year. This latter amendment 

also applies to the averaging of profits for creative artists and has effect where the latest year is 

2016/17 or a subsequent year. 

Employee share schemes 
 
A number of changes are to be made to the rules for taxing the award of employment-related 

securities (ERS) and options to acquire employment-related securities (ERS options). This is 

described by HMRC as employee share scheme simplification but some of the changes would 

appear to go beyond that. The principal changes are summarised below. 

Restricted Stock Units (RSUs) 

RSUs are arrangements used particularly by US companies to incentivise employees long-term 

via reward linked to shares or securities. Where RSUs are awarded to internationally mobile 

employees the charge to tax will arise specifically under the ERS options rules instead of the 
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rules dealing with income tax on earnings. This will have effect in relation to ERS options on and 

after 6 April 2016, including options acquired before that date. Under current legislation, there is 

uncertainty as to which set of rules applies when shares or securities are acquired under an 

RSU. The national insurance position is to be similarly clarified.  

Share Incentive Plans (SIPs) 

A list of events is introduced in consequence of which a plan ceases to qualify as a tax-

advantaged SIP. These disqualifying events are intended to enforce the principle that 

preferential shares in a SIP cannot be issued to select employees. The list has effect in relation 

to events occurring on or after the date of Royal Assent to Finance Act 2016. The 

disqualification of the plan in these circumstances does not affect the tax treatment of shares 

awarded to its participants before the disqualifying event occurred. 

Notification of tax-advantaged schemes 

Under self-certification of tax-advantaged Share Incentive Plans (SIPs), SAYE Option Schemes 

and Company Share Option Plans introduced from 6 April 2014, HMRC must be notified of a 

scheme by a specified date. That date is 6 July in the tax year following that in which the first 

option is granted or, in the case of a SIP, the first shares are awarded. Late notification means 

that the tax advantages will be lost for tax years already ended. A ‘reasonable excuse’ provision 

is now to be introduced. If the scheme organiser satisfies HMRC that there was a reasonable 

excuse for late notification the tax advantages will not be lost. HMRC must give a decision 

within 45 days as to whether or not they accept the excuse. There will be a right of appeal 

against a decision that an excuse was not reasonable. These changes will have effect in 

relation to notifications made on or after 6 April 2016. 

Enterprise Management Incentives (EMIs) 

The tax advantages of an EMI will be preserved where minority shareholders in an EMI scheme 

exercise so-called ‘tag-along’ rights. These are rights in a takeover to have share options 

acquired by the offeror and exchanged for share options in the offeror company. This 

amendment is backdated to 17 July 2013. 

If a disqualifying event occurs in relation to an EMI option, shares acquired by the exercise of 

that option are qualifying EMI shares for capital gains tax purposes only if the option is 

exercised within 40 days of that event. This is to be increased to 90 days. This has effect in 

relation to disqualifying events occurring on or after the date of Royal Assent to Finance Act 

2016. 

A company controlled by an Employee Ownership Trust will now be permitted to operate an EMI 

scheme. This change is backdated to 1 October 2014. 
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Employment intermediaries and relief for travel and 
subsistence 
 
With effect from 6 April 2016, measures will be introduced which restrict the ability of certain 

temporary workers to claim relief from tax and National Insurance Contributions on expenses 

incurred in relation to home-to-work commuting. The intention is to ensure that such workers are 

subject to the established principle that relief is not applicable to travel between a worker’s 

home and his/her permanent workplace (as opposed to a temporary workplace, where relief is 

available). 

New ITEPA 2003 s 339A is to provide that, in the case of workers who personally provide their 

skills or labour through an “employment intermediary” (broadly an umbrella company, 

recruitment agency or employment business), each engagement is to be regarded as a 

separate employment for the purpose of the travel and subsistence expenses rules, so that 

each workplace will be treated as a permanent workplace. Thus, daily commuting by such 

workers will be regarded as ordinary home-to-work commuting and will not qualify for relief.  

The measure does not, however, apply to a worker whose services are not subject to 

supervision, direction or control by another person.  

The measure also applies to a worker operating through a personal service company which is 

required to operate the so-called IR35 legislation under contracts where a deemed employment 

payment is made, or would be made were the worker not receiving all his/her income in the form 

of employment income. The “supervision, direction or control” provision does not apply in such 

cases. 

Certain anti-avoidance measures are included. There are also arrangements which apply where 

a person provides a fraudulent document with a view to avoiding the above measures, and 

make that person liable for any tax which was not deducted as a result. 

Individual savings accounts 
 
The tax advantages of an individual savings account (“ISA”) cease on the death of the ISA 

account holder. Finance Bill 2016 will enable the Treasury, via regulations, to provide for ISAs to 

retain their tax-advantaged status following the death of the account holder. This will mean that 

income and gains from ISA investments received by the personal representatives of a deceased 

account holder, or by a beneficiary to whom the ISA is distributed, will be exempt from income 

tax and capital gains tax during the administration of the deceased’s estate. 

The measures will come into effect at some point following royal assent to FA 2016, after further 

consultation and amendment of the ISA Regulations (SI 1998/1870) by secondary legislation. 
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Time limits for self-assessments 
 
TMA 1970, s 34 provides that the normal time limit for the making of assessment to income tax 
is four years after the end of the tax year in question. The Upper Tribunal recently decided in R 
(oao Higgs) v HMRC, [2015] STC 1600 that this time limit has no application to a self-
assessment. HRMC have accepted this but new legislation will now set out the time limits for 
personal and trustees’ self-assessments. A self-assessment contained in a personal or trust tax 
return cannot now be delivered later than four years after the end of the tax year to which it 
relates. This applies to returns for 2012/13 onwards. As a transitional measure, self-
assessments for earlier years can be delivered at any time up to and including 5 April 2017. 
 
Notwithstanding the above, a person who within the said four-year period receives a notice to 
submit a return and self-assessment will always be allowed three months in which to do so.  
 
Also, under TMA 1970, s 28C, an HMRC officer may, in the absence of a return, make a 
determination of the amounts of taxable income, capital gains and income tax payable. A 
determination is automatically superseded by any self-assessment made and based on 
information contained in a return. Any such self-assessment must be made within the three 
years beginning with the filing date for the return or, if later, within the twelve months beginning 
with the date of the determination. The new four-year time limit above does not alter this rule. 
 
The above of course has no effect on the charging of penalties for late returns, which continues 
as before. 
 

Bad debt relief for Peer-to-Peer (P2P) loans 
 
Legislation will be introduced in Finance Bill 2016 to allow income tax relief, broadly from 6 April 

2015, for losses on the irrecoverable principal of peer-to-peer (P2P) loans. Persons subject to 

corporation tax will not be eligible for this relief, but may be able to claim a deduction for any 

losses under the loan relationships regime. 

Relief is available where: 

 A person has made a P2P loan via a regulated P2P platform, and 

 

 Any outstanding amount of the principal of that loan has, on or after 6 April 2015, 

become irrecoverable. 

The amount of relief available is the amount originally lent, less any repayments of the principal 

of the loan already received. 

Where the person who made the original loan has assigned the right to recover the loan 

principal to another person in exchange for a payment, then the right to bad debt relief passes 

to the assignee.  However, the assignee’s claim is limited to the amount paid for the right to 

recover the loan principal, less any amount of the principal already recovered. 
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The lender, or the person to whom the rights to recover the principal of the loan have been 

assigned, must claim relief on P2P loans that become irrecoverable from 6 April 2015. 

For loans that become irrecoverable on or after 6 April 2016 relief is firstly given automatically 

against receipts of interest from other qualifying P2P loans held through the same platform. If 

the loss resulting from the irrecoverable loan cannot be wholly relieved against interest received 

through the same P2P platform, relief can be claimed against interest received from loans made 

through a different P2P platform. Finally, any unused relief may be claimed against interest 

received from loans made through P2P platforms in the four tax years following the year in 

which the amount became irrecoverable, utilising the earliest year’s interest first. Relief cannot 

be claimed against any other form of income. 

If the lender, or the person to whom the rights to recover the principal of the loan have been 

assigned, subsequently recovers some or all of the principal of the loan, this amount is treated 

as P2P interest received at the time of the recovery. 

Historically, a small proportion of P2P loans have been eligible for relief as a capital loss. Loans 

that become irrecoverable on or after 6 April 2016 will no longer be eligible for capital loss relief 

because TCGA 1992, s 2(3) specifically gives priority to income tax reliefs. Loans that become 

irrecoverable between 6 April 2015 and 5 April 2016 will be eligible for capital loss relief if they 

satisfy the necessary conditions for capital loss relief and if no claim is made for P2P income tax 

relief. 

 

 


